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I came in here for an argument! The German Federal Constitutional Court’s 
ruling on the PSPP programme and the authority of EU law 

The judicial dialogue between the Bundesverfassungsgericht and the Court of Justice of the EU 
revolving around questions of constitutional identity has taken a new turn at an already very dif-
¿FXOW� WLPH�IRU�(XURSH��2Q���0D\������� WKH�)HGHUDO�&RQVWLWXWLRQDO�&RXUW�RI�*HUPDQ\��%9HUI*��
ruled that the Public Sector Purchase Programme (PSPP) of the European Central Bank (ECB) was 
contrary to the German Federal Constitution, the Grundgesetz.1�7KH�3633�LV��LQ�VLPSOL¿HG�WHUPV��D�
so-called quantitative easing programme involving the purchase of euro-denominated marketable 
debt securities issued by central governments of Eurozone Member States2, a measure of substan-
WLDO�VLJQL¿FDQFH�VSLQQLQJ�RXW�RI�(&%�UHVSRQVHV�WR�WKH�(XURSHDQ�VRYHUHLJQ�GHEW�FULVLV�±�LW�LV�LQ�IDFW�
seen as the most important measure.3

If this weren’t enough, what makes this ruling even more noteworthy is that it was passed following 
D�SUHOLPLQDU\�UXOLQJ�E\�WKH�&RXUW�RI�-XVWLFH�RI�WKH�(8�UHTXHVWHG�E\�WKH�%9HUI*�LQ�WKH�FRXUVH�RI�
the same national constitutional complaint procedure. The questions related essentially to whether 
the relevant decisions of the ECB amounted to ultra vires acts and were infringing German consti-
tutional identity. In its Weiss preliminary ruling delivered in December 2018, the Court of Justice 
upheld the validity of the ECB decisions4; the Court inter alia conducted a proportionality analysis 
�LQ� OLQH�ZLWK� LWV�SUHYLRXV�¿QGLQJV� LQ�*DXZHLOHU5) and found that Decision 2015/774 did not run 
counter to the proportionality principle.6

<HW�LQ�LWV������MXGJPHQW��WKH�%9HUI*�IRXQG�WKDW�WKH�(&%�PHDVXUHV�GLG�LQIULQJH�WKH�SULQFLSOH�RI�
conferral and the delimitation of competences between the EU and its Member States, and were 
thus ultra vires: in essence, the deciding issue was whether the PSPP could be seen as a monetary 
SROLF\�PHDVXUH�RU�D�PHDVXUH�RI�HFRQRPLF�SROLF\�±�DQG�DV�WKH�(&%¶V�FRPSHWHQFHV�UHODWHG�RQO\�WR�
monetary policy, economic policy measures should be seen as falling outside the competence of 
the EU’s central bank.7�7KH�%9HUI*�KHOG�WKDW�LI�WKH�GLVWLQFWLRQ�EHWZHHQ�PRQHWDU\�SROLF\�DQG�HFR-
nomic policy is to be made on the basis of the proportionality principle, then the HৼHFWV of the ECB 
PHDVXUHV�LQ�TXHVWLRQ��L�H��WKH�3633�VFKHPH��ZKLFK�PD\�YHU\�ZHOO�KDYH�HFRQRPLF�H൵HFWV��VKRXOG�EH�
taken into account when assessing proportionality.8�,W�LV�DW�WKLV�SRLQW�WKDW�WKH�%9HUI*�EHFRPHV�UDWK-
er critical in its ruling and frankly dismisses the proportionality analysis conducted by the CJEU 
in Weiss as unsatisfactory and “meaningless” for the attainment of the purpose (i.e. the abovemen-
tioned distinction) that it was apparently meant to serve.9�7KH�%9HUI*�VWDWHG�WKDW�WKH�&-(8�D൵RUGHG�
the ECB way too broad discretion and at the same time did not provide the standard of review that 
ZRXOG�KDYH�EHHQ�QHFHVVDU\��WKXV�E\�QRW�VFUXWLQL]LQJ�WKLV�FRPSHWHQFH�LVVXH�VX൶FLHQWO\��WKH�&-(8�
authorised the ECB “to pursue its own economic policy agenda.” This lead the German court to 

1�%9HUI*��-XGJPHQW�RI�WKH�6HFRQG�6HQDWH�RI����0D\����������%Y5���������7KH�(GLWRULDO�FRPPHQWV�UHO\�RQ�WKH�(QJ-
lish translation provided here: https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2020/05/
rs20200505_2bvr085915en.html (11 May 2020)
2 Decision 2015/774/EU of the European Central Bank on a secondary markets public sector asset purchase programme 
(OJ 2015 L 121/20), Art. 3. 
3 M. Frangakis, 7KH�(&%¶V�1RQ�VWDQGDUG�0RQHWDU\�3ROLF\�0HDVXUHV�DQG�WKH�*UHHN�)LQDQFLDO�&ULVLV, in The Internal 
,PSDFW�DQG�([WHUQDO�,QÀXHQFH�RI�WKH�*UHHN�)LQDQFLDO�&ULVLV��-��0DUDQJRV��(G����3DOJUDYH�0DFPLOODQ��������S�����
4 Case C-493/17 Weiss and Others [EU:C:2018:1000].
5 Case C-62/14 Gauweiler and Others [EU:C:2015:40].
6 Ibid. paras. 71-100.
7 F. C. Mayer, $XI� GHP�:HJ� ]XP�5LFKWHUIDXVWUHFKW"�=XP�3633�8UWHLO� GHV�%9HUI*��9HUIDVVXQJVEORJ�� ��0D\������
https://verfassungsblog.de/auf-dem-weg-zum-richterfaustrecht/ (10 May 2020).
8 2 BvR 859/15, para. 139. 
9 Ibid. paras. 123-124.
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the conclusion that the CJEU “acted ultra vires, which is why, in that respect, its Judgment has no 
binding force in Germany.”10 The Federal Constitutional Court proclaimed that no German state 
RUJDQ�±�LQFOXGLQJ�WKH�%XQGHVEDQN�±�PD\�SDUWLFLSDWH�LQ�WKH�GHYHORSPHQW�RU�LPSOHPHQWDWLRQ�RI�ultra 
vires acts such as the PSPP.11

Much has been said in recent years about judicial dialogue and judicial comity (or the lack thereof) 
between national constitutional or supreme courts and the Court of Justice in the context of consti-
tutional identity and ultra vires review. The interpretation of what constitutional identity actually 
means (or even what it should precisely be called) is itself debated.12 Neither primacy over national 
constitutions, nor the relationship between the Court of Justice and national constitutional courts 
DUH�FOHDU�FXW�LVVXHV��DQG�WKLV�LV�FHUWDLQO\�QRW�WKH�¿UVW�VLQJ�RI�FRQÀLFW�±�VHH��IRU�UHFHQW�H[DPSOHV�WKH�
Dansk Industri13 and Landtová14 sagas.15 

Even though the reference in the title of this editorial comment to the classic Monty Python sketch 
DWWHPSWHG� WR� VWULNH� D�KXPRURXV�QRWH� UHJDUGLQJ� WKH�EDFN�DQG�IRUWK�EHWZHHQ� WKH�%9HUI*�DQG� WKH�
CJEU, the consequences of the judgment may be all the more serious. Firstly, in a theoretical 
VHQVH��WRJHWKHU�ZLWK�GLUHFW�H൵HFW��WKH�SULPDF\�RI�(8�ODZ�RYHU�QDWLRQDO�ODZ�LV�DQ�HVVHQWLDO�IRXQGD-
tional concept of the EU’s autonomous legal order, and the same goes for the CJEU’s exclusive 
jurisdiction regarding the validity of EU law. (One could also say that these are core elements of 
WKH�FRQVWLWXWLRQDO�LGHQWLW\�RI�WKH�(8�LWVHOI���7KH�SURIHVVLRQDO�DXWKRULW\�RI�WKH�%9HUI*�LV�DOVR�RI�UHO-
HYDQFH�KHUH��DOUHDG\�EHIRUH��FRQVWLWXWLRQDO�FRXUWV�KDYH�WDNHQ�QRWH�RI�DQG�HYHQ�UHIHUUHG�WR�%9HUI*�
jurisprudence on the relationship between EU law and national constitutions in the identity review 
context.16 It is not hard to see why such judgments undermine the autonomy of the EU legal order. 
Secondly, in a practical and economic sense, the judgment could very well disrupt the PSSP pro-
JUDPPH�±�DQG�ZKDW�LV�PRUH�LW�FRPHV�DW�WKH�WLPH�RI�D�JOREDO�&RYLG����SDQGHPLF�WR�ZKLFK�WKH�(&%�
has among other things responded with a rather similar initiative, the Pandemic Emergency Pur-
chase Programme (PEPP).17�$OWKRXJK�KHU�WKH�%9HUI*�LWVHOI�VWDWHG�LQ�LWV�FRPPXQLTXp�WKDW�WKH�UXOLQJ�
did not pertain to the PEPP18��LW�LV�GL൶FXOW�WR�LPDJLQH�WKDW�WKH�VDPH�FKDOOHQJH�ZLOO�QRW�SRWHQWLDOO\�
be brought against that measure.19

There is nevertheless a possible escape route built into the bastion of constitutional identity in 
WKH�%9HUI*�UXOLQJ��WKH�*HUPDQ�FRXUW�KDV�GHWHUPLQHG�D�SURYLVLRQDO�SHULRG�RI�QR�PRUH�WKDQ�WKUHH�
months, during which the European Central Bank could adopt ‘a new decision that demonstrates 
in a comprehensible and substantiated manner that the monetary policy objectives pursued by 
WKH�(&%�DUH�QRW�GLVSURSRUWLRQDWH�WR�WKH�HFRQRPLF�DQG�¿VFDO�SROLF\�H൵HFWV�UHVXOWLQJ�IURP�WKH�SUR-
10 Ibid. paras 153-163.
11 Nota bene��WKH�TXHVWLRQ�RI�WKH�FRPSDWLELOLW\�RI�WKH�PHDVXUHV�ZLWK�WKH�SURKLELWLRQ�RI�PRQHWDU\�¿QDQFLQJ�DV�SHU�$UWLFOH�
����7)(8�ZDV�DOVR�UDLVHG�EXW�WKH�%9HUI*�IRXQG�XWOLPDWHO\�WKDW�ÄD�PDQLIHVW�FLUFXPYHQWLRQ´�RI�WKDW�SURYLVLRQ�FRXOG�±�
ÄGHVSLWH�WKH�FRQFHUQV´�±�QRW�EH�DVFHUWDLQHG��SDUD�������
12 See e.g. T. Drinóczi, &RQVWLWXWLRQDO�,GHQWLW\�LQ�(XURSH��7KH�,GHQWLW\�RI�WKH�&RQVWLWXWLRQ��$�5HJLRQDO�$SSURDFK� Ger-
PDQ�/DZ�-RXUQDO��9RO������1R����������SS����������
13 See Case 15/2014 DI, acting on behalf of Ajos A/S v Estate of A. Judgment of the Supreme Court, 6 December 2016 
and Case C-441/14 Dansk Industri v Rasmussen [EU:C:2016:278]
14 Case C-399/09 Landtová [EU:C:2011:415].
15 As pointed out by D. Kyriazis, 7KH�3633�MXGJPHQW�RI�WKH�*HUPDQ�&RQVWLWXWLRQDO�&RXUW��$Q�$EUXSW�3DXVH�WR�DQ�
,QWULFDWH�-XGLFLDO�7DQJR, European Law Blog, 6 May 2020 (11 May 2020).
16 As did for example the Hungarian Constitutional Court. For an analysis of the relevant judgment see Á. Mohay & N. 
Tóth, 'HFLVLRQ�����������;,,������$%�RQ�WKH�,QWHUSUHWDWLRQ�RI�$UWLFOH�(�����RI�WKH�)XQGDPHQWDO�/DZ, American Journal 
RI�,QWHUQDWLRQDO�/DZ��9RO�������1R�����������SS����������
17 Decision 2020/440/EU of the European Central Bank on a temporary pandemic emergency purchase programme 
(OJ 2020 L 91/1).
18 https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2020/bvg20-032.html
19 Kyriazis 2020.
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gramme.”20�7KLV�LV�QRW�XQFRQWURYHUVLDO�HLWKHU�DV�WKHUHE\�WKH�%9HUI*�LQWHQGV�WR�OD\�GRZQ�UXOHV�IRU�D�
decidedly independent and decidedly EU-level institution, one which operates on the legal basis of 
(8�ODZ�±�ZKLFK�LQ�WXUQ�FDQ�RQO\�EH�MXGLFLDOO\�UHYLHZHG�E\�WKH�&-(8��,Q�WKLV�OLJKW��WKH�VXJJHVWLRQ�
WKDW�WKH�*HUPDQ�*RYHUQPHQW�DQG�WKH�%XQGHVWDJ�DUH�WR�LQÀXHQFH�WKH�(&%��JUDQWHG��RQO\�WR�FRQGXFW�
a thorough proportionality analysis) is also somewhat perplexing21��HYHQ�LI�WKH�%9HUI*�UHDVVXUHV�
DOO�WKDW�WKLV�GRHV�QRW�FRQÀLFW�ZLWK�VDLG�LQGHSHQGHQFH��22

Following the German decision, the CJEU issued a rather succinct press release recounting in no 
uncertain terms the binding nature of its preliminary rulings and the pivotal role that they play in 
WKH�XQLIRUP�LQWHUSUHWDWLRQ�DQG�DSSOLFDWLRQ�RI�(8�ODZ��EXW�±�XQGHUVWDQGDEO\�±�ZLWKRXW�DQ\�IXUWKHU�
comment or evaluation.23

It has been suggested that the constitutional identity clause in Art. 4(2) TEU may be utilized to re-
conceptualise the relationship between EU law and domestic constitutional law, paving the way to 
a more nuanced interpretation of the relationship between EU law and national constitutional law, 
going beyond the absolute primacy doctrine applied by the CJEU.24�3HUKDSV�WKLV�%9HUI*�UXOLQJ�±�
ZKLFK�ZLOO�QR�GRXEW�EHFRPH�RQH�RI�WKH�PRVW�DQDO\VHG�MXGJPHQWV�LQ�WKH�¿HOG�RI�(XURSHDQ�8QLRQ�
ODZ�±�VLJQDOV�DPRQJ�RWKHU�WKLQJV�D�QHHG�IRU�WKH�&-(8�WR�HQJDJH�LQ�D�PRUH�HODERUDWH�LQWHUSUHWDWLRQ�
RI�WKH�LGHQWLW\�FODXVH�DQG�LWV�H൵HFWV�DQG�OLPLWV��2I�FRXUVH��WKDW�ZLOO�RQO\�EH�RI�DQ\�XVH�LI�WKH�RWKHU�
actors in the judicial dialogue do not feel the need to necessarily take up a contrary position.

[Ágoston Mohay]   

20 2 BvR 859/15, para. 235. The Bundesbank should further ensure that the bonds already purchased are sold in a meth-
od coordinated within the European System of Central Banks.
21 Mayer 2020.
22 2 BvR 859/15, para. 232.
23 https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-05/cp200058en.pdf (10 May 2020)
24 A. von Bogdandy & S. Schill, 2YHUFRPLQJ�$EVROXWH�3ULPDF\��5HVSHFW�IRU�1DWLRQDO�,GHQWLW\�XQGHU�WKH�/LVERQ�7UHDW\, 
&RPPRQ�0DUNHW�/DZ�5HYLHZ��9RO������1R�����������SS������������
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